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During the current Mayoral election cycle, two committees formed with the stated
intention of convincing Mayor Ed Lee to run for the office which he now holds. The
first, called “Progress for All” registered as a committee on May 18, 2011 (and refiled
on June 23) and is the sponsor of the “Run, Ed, Run” campaign. The second, called
“Support Drafting Ed Lee for Mayor 2011” registered as a committee on July 19. A
third group was also formed, but reportedly did not raise or spend any money and
therefore did not qualify as a committee.
State and local law provide definitions of types of committees and their filing
responsibilities. Initially, the scope of the activities of these committees was unclear.
In an informal advice letter date May 17, 2011, the Commission answered a
hypothetical question from Enrique Pearce, who would become a hired consultant for
Progress for All. However, the question posed in that letter is only tangential to the
policy question before the Commission. While it is clear that the citizens expect
political activity, particularly fundraising and spending, to be regulated, under which
state and local regulations are committees such as the two mentioned above most
appropriately placed?
The Progress for All Committee appears to be the more active of the two, reporting
fundraising of $49,000 and spending of $71,000. The Support Drafting Ed Lee for
Mayor in 2011 Committee reports raising $6,700 and is late in filing its semi-annual
report due August 1, 2011. Progress for All has stated on more than one occasion that
it is a multi-purpose committee that, while focused on convincing Ed Lee to run for
Mayor, also participates in “community events” such as voter registration and voter
education on Ranked-Choice Voting.
Among Progress for All’s activities were the distribution and display of posters
throughout the City; circulation of buttons, signs, t-shirts and stickers; an internet
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campaign including banners in news and other outlets; Facebook advertising; internet links; and a
website. There were unverified reports of phone banking or phone polling. Some of the internet
banners featured the names of other candidates in the race. The Draft Ed Lee Committee has not
filed its financial disclosure report, but appears to have spent funds on ads directing people to a
web site that connects to its Facebook account. The Draft Ed Lee Committee had a fundraiser
scheduled as recently as August 2. Also on August 2, the Progress for All Committee is reported
to have stated that it has now disbanded.
In assessing the activity of these campaigns, and in particular Progress for All, it became
apparent that whatever effect the campaign might be having on Ed Lee, it was also having a
material effect on potential voters. Independent Expenditure Committees have fewer restrictions
on them than candidate committees, but their activities are still regulated. I advised Progress for
All, through its consultant Enrique Pearce, that it was required to register as an independent
expenditure committee. Mr. Pearce stated that they wanted to be cooperative and follow the
rules, although he disagreed to some extent that his committee had such filing obligations.
Progress for All registered as a General Purpose Committee. Under state law, General Purpose
Committees “exist primarily to support or oppose more than one candidate or ballot measure.” I
subsequently directed Progress for All, via Mr. Pearce, to refile as a “Primarily Formed
Committee.” Mr. Pearce was not pleased with this instruction but indicated that the Committee
would comply. It has not. Under state law, a Primarily Formed Committee exists “to support or
oppose any of the following:
a) A single candidate.
b) A single measure.
c) A group of specific candidates being voted upon in the same city, county or multicounty
election.
d) Two or more measures being votes upon in same city, county, multicounty or state
election.”
The Support Drafting Ed Lee for SF Mayor 2011 registered as a Primarily Formed Committee.
During the period in which Progress for All was active, its stated purpose was to get the attention
of Ed Lee to convince him to run for Mayor. However, the citywide campaign that it managed
arguably has had a material effect on the voters’ opinions of Ed Lee as Mayor, particularly given
the highly positive message indicated in many of Progress for All’s campaign materials. As
such, even though Ed Lee has not officially entered the race, Progress for All’s efforts result in
the promotion of a single candidate in the public arena.
Lacking more specific guidance for the particulars of this case, and confident that the voters
never intended campaigns to function in a vacuum outside of the law’s political regulations, I
determined that the proper designation for Progress for All is that it is indeed a Primarily Formed
Committee. Although the filing obligations for Primarily Formed Committees and General
Purpose Committees are identical, there is a finely stated distinction in law between the two
types of committees as a matter of informing the voters of the nature of their primary activities.
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In addition, in its informal advice letter to Mr. Pearce dated May 17, 2011, the Commission
stated that Campaign Finance Reform Ordinance section 1.115 could apply in this situation,
“such that expenditures made by the committee might be considered coordinated expenditures,
depending on the facts.” Now that facts have presented themselves, it is clear to me that any
personnel involved in the Progress for All Committee, including campaign staff, contracted staff
or volunteers, would presumptively violate section 1.115 if Ed Lee were to become a candidate
and Progress for All personnel become involved in the Lee campaign in any fashion. Personnel
of the Support Drafting Ed Lee for SF Mayor 2011 Committee are similarly situated.
These issues are brought to your attention at your request for an update. As part of a policy
discussion, you may determine whether existing law has been sufficient to manage this situation
or if new proposals are called for at this time.
S:\C.F.R.O\2011\progressforallstaffmemo8.3.11.doc
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May 17, 2011
Enrique Pearce
Left Coast Communications
3 Embarcadero Center, Suite 420
San Francisco, California 94111
Dear Mr. Pearce:
You write to ask that the Ethics Commission confirm its oral advice to you via phone on
April 27, 2011. The Ethics Commission provides two kinds of advice: written formal
opinions or informal advice. See S.F. Charter § C3.699-12. Written formal opinions are
available to individuals who request advice about their responsibilities under local laws.
Formal opinions provide the requester immunity from subsequent enforcement action if the
material facts are as stated in the request for advice. Id. Informal advice does not provide
similar protection. Id.

Because your request seeks advice regarding hypothetical facts and does not describe a
specific situation involving your responsibilities or those of your clients, the Commission is
treating your question as a request for informal advice.
In your letter, you state:
If a campaign consultant is to work on a general purpose committee created for persuading
a particular candidate to run for elective office, would it be legal for the same consultant to
be hired by the candidate if he/she subsequently decides to enter the race. For purposes of
your opinion, please assume that the general purpose committee established to persuade a
candidate to run, will accept and expend contributions.
Because this hypothetical is quite different from the hypothetical facts you presented
during your original telephone conversation with staff, the Commission cannot “confirm”
its oral advice to you. In a telephone conversation with you subsequent to receiving the
letter, you reiterated that no committee has yet been formed to persuade the individual to
become a candidate. As we discussed, your hypothetical question is: if a campaign
consultant who works for the to-be-established committee performing campaign consulting
services for the committee, i.e., participating in campaign management or developing or
participating in the development of campaign strategy, may that campaign consultant do
the same for Candidate A when and if Candidate A decides to become a candidate for City
elective office? In general, under the Campaign Consultant Ordinance, there is no apparent
bar against a campaign consultant from providing such services.
However, we also discussed section 1.115 of the Campaign and Governmental Conduct
Code, which bars coordination among committees. Section 1.115 provides the following:
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SEC. 1.115. COORDINATION OF EXPENDITURES.
(a) GENERAL.
An expenditure is not considered independent and shall be treated as a contribution from the person
making the expenditure to the candidate on whose behalf, or for whose benefit the expenditure is
made, if the expenditure funds a communication that expressly advocates the nomination, election or
defeat of a clearly identified candidate and is made under the following circumstance:
(1) the expenditure is made at the request, suggestion, or direction of, or in cooperation,
consultation, concert or coordination with, the candidate on whose behalf , or for whose benefit, the
expenditure is made; or
(2) the communication funded by the expenditure is created, produced or disseminated:
(A) after the candidate has made or participated in making any decision regarding the content,
timing, location, mode, intended audience, volume of distribution, or frequency of placement of the
communication; or
(B) after discussion between the creator, producer or distributor of a communication, or the person
paying for that communication, and the candidate or committee regarding the content, timing,
location, mode, intended audience, volume of distribution or frequency of placement of that
communication, the result of which is agreement on any of these topics.
(b) REBUTTABLE PRESUMPTION OF COORDINATION.
In addition to subsection (a) of this section, there shall be a presumption that an expenditure funding
a communication that expressly advocates the nomination, election or defeat of a clearly identified
candidate is not independent of the candidate on whose behalf or for whose benefit the expenditure is
made, when:
(1) it is based on information about the candidate or committee's campaign needs or plans provided
to the spender by the candidate;
(2) it is made by or through any agent of the candidate in the course of the agent's involvement in the
current campaign;
(3) the spender retains the services of a person, including a campaign consultant, who provides, or
has provided, the candidate with professional services related to campaign or fundraising strategy for
that same election;
(4) the communication replicates, reproduces, republishes or disseminates, in whole or in substantial
part, a communication designed, produced, paid for or distributed by the candidate; or
(5) in the same election that the expenditure is made, the spender or spender's agent is serving or
served in an executive or policymaking role for the candidate's campaign or participated in strategy
or policy making discussions with the candidate's campaign relating to the candidate's pursuit of
election to office and the candidate is pursuing the same office as a candidate whose nomination or
election the expenditure is intended to influence.
(c) EXCEPTIONS.
Notwithstanding the foregoing, an expenditure shall not be considered a contribution to a candidate
merely because:
(1) the spender interviews a candidate on issues affecting the spender;
(2) the spender has obtained a photograph, biography, position paper, press release, or similar
material from the candidate;
(3) the spender has previously made a contribution to the candidate;
(4) the spender makes an expenditure in response to a general, non-specific request for support by a
candidate, provided that there is no discussion with the candidate prior to the expenditure relating to
details of the expenditures;
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(5) the spender has invited the candidate or committee to make an appearance before the spender's
members, employees, shareholders, or the families thereof, provided that there is no discussion with
the candidate prior to the expenditure relating to details of the expenditure;
(6) the spender informs a candidate that the spender has made an expenditure provided that there is
no other exchange of information not otherwise available to the public, relating to the details of the
expenditure; or
(7) the expenditure is made at the request or suggestion of the candidate for the benefit of another
candidate or committee.
(d) DEFINITION.
For purposes of this section, the terms "candidate" includes an agent of the candidate when the agent
is acting within the course and scope of the agency.

We both agreed that section 1.115 could apply in this situation, such that expenditures made by
the committee might be considered coordinated expenditures, depending on the facts. I hope this
has been helpful to you. Please let me know if you have questions.
Sincerely,
John St. Croix
Executive Director

By:

Mabel Ng
Deputy Executive Director

S:\ADVICE\campaign consultant\11-0429 Pearce\letter to Pearce 5.2011.doc
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